
STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS 
ST. PETERSBURG DISTRICT OFFICE 

Ronald L. Cayer, 
     Employee/Claimant, 

vs.

Diocese Of Saint Petersburg/Commercial Risk 
Management,  
     Employer/ Carrier/Servicing Agent. 
__________________________________ 

)
)
)
)
)
)
)
)
)
)

OJCC Consolidated Case No.  09-017523DSR 

Accident dates: 5/12/2005, 11/17/2008 

Judge:  Donna S. Remsnyder 

FINAL COMPENSATION ORDER AFTER REMAND

This cause was heard before the undersigned at St. Petersburg, Pinellas County, Florida 

on February 13, 2012, pursuant to Remand for the District Court of Appeal dated December 30, 

2011, and Mandate dated March 1, 2012.  This Order is substituted for the prior order dated 

March 28, 2011.  This claim was previously heard on March 10, 2011, upon the Claimant’s 

claims for permanent total disability (PTD) benefits from September 21, 2010, to date, penalties, 

interest, costs and attorney fees. The Petitions for Benefits were filed on October 4, 2010, 

October 5, 2010, and October 21, 2010.   Mediation occurred on December 13, 2010, and the 

parties’ pretrial compliance questionnaire was filed on December 23, 2010.  Jason L. Fox, Esq. 

was present on behalf of the Claimant.  Robert P. Byelick, Esq. was present on behalf of the 

Employer/Carrier. 

The defenses were that the Claimant does not qualify for PTD benefits, no catastrophic 

injury pursuant to Florida Statutes §440.15(1)(b)(1-5); the Claimant is able to engage in at least 

sedentary employment within 50-mile radius of his residence; alternatively, accident not the 

major contributing cause of permanent total disability; apportionment; Employer/Carrier entitled 

to offset for Social Security disability benefits; no penalties, interest, costs, or attorney’s fees are 
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due and owing. 

The following documentary items were received into evidence: 

1. Pretrial Stipulation Sheet and Order dated December 27, 2010, together 

with the documentary items required by Rule 9.180 (Court’s Exhibit #1). 

2. Deposition of Brian Maiocco, M.D., taken on February 17, 2011 (Joint 

Exhibit #1). 

3. Deposition of Charles Abrahamsen, M.D., taken on March 1, 2011 (Joint 

Exhibit #2). 

4. Composite Medical Records (Joint Exhibit #3). 

5. Vocational Report prepared by Steven Cooley (Claimant’s Exhibit #1). 

6. Deposition of Brian Williams, M.D. taken on March 3, 2011 (Claimant’s 

Exhibit #2). 

7. Deposition of the Claimant, Ronald L. Cayer taken on August 27, 2009 

(Employer/Carrier’s Exhibit #1). 

8. Deposition of the Claimant, Ronald L. Cayer taken on October 26, 2010 

(Employer/Carrier’s Exhibit #2). 

9. Composite of Rehabilitation Counseling Associates reports 

(Employer/Carrier’s Exhibit #3). 

10. Responses to Petitions for Benefits filed on October 14, 2010, and 

November 3, 2010 (Employer/Carrier’s Exhibit #4). 

11. Report of Anthony Imperiale dated February 23, 2011 

(Employer/Carrier’s Exhibit #5). 
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At the hearing, the Claimant, Ronald L. Cayer, Anisa Chrisman, Anthony Imperiale, John 

Orphanidys, and Steven R. Cooley appeared and testified before me.  In making my findings of 

fact and conclusions of law, I have carefully considered and weighed all the evidence presented 

to me.  Although I will not recite in explicit detail the witnesses’ testimony and may not refer to 

each piece of documentary evidence, I have attempted to resolve all of the conflicts in the 

testimony and evidence.  Based on the foregoing and the applicable law, I make the following 

findings:

 1. The items to which the parties were in agreement on the pretrial stipulation sheet 

are accepted and adopted as findings of fact. 

2. The parties stipulated that average weekly wage (AWW) was not an issue for 

determination at this hearing.   

3. The parties stipulated that the Claimant had reached Maximum Medical 

Improvement (MMI) so that MMI was not an issue for determination at this hearing. 

4. The parties stipulated that the claim was not governed by a managed care 

arrangement. 

5. The Claimant sustained two compensable industrial accidents while working as a 

maintenance supervisor for this Employer.  On May 12, 2005, the Claimant injured his right 

shoulder when he was shocked by a loose wire. The second injury was to his left shoulder on 

November 17, 2008, while moving large tables.  The Claimant has undergone significant medical 

treatment, including multiple surgeries, for these injuries.  Dr. Charles Abrahamson, an 

orthopedic surgeon, began treating the right shoulder in 2006, and performed surgery on August 

18, 2006, for a very large rotator cuff tear, involving three tendons.  Dr. Abrahamsen placed him 

at MMI on December 13, 2006, with a 3% impairment rating for the right shoulder injury.   



4 of 9  

6.   The Claimant continued to treat with Dr. Abrahamsen for the right shoulder and 

an arthrogram in 2011 showed a complete subscapalaris tear, a partial thickness tear of the 

supraspinatus, and the remaining tendon to be frayed and atrophied.  Dr Abrahamsen testified 

that the results suggested that the tendon was not functioning well, and the arm was sliding 

upward on the socket and damaging the top part of the socket or labrum. In his deposition taken 

on March 1, 2011, Dr. Abrahamson indicated the MMI date would not change.  Dr. Abrahamsen, 

restricted the Claimant to a maximum floor to waist lift of 20 pounds, 10 pounds overhead, no 

overhead continuously or repetitively, occasional use of the arm at shoulder level and 

pushing/pulling to 10 pounds.  Dr. Abrahamsen testified that a reverse total shoulder replacement 

surgery may be indicated in the future and that using the shoulder could progress the condition 

more rapidly.  Dr. Abrahamson testified that the Claimant should avoid movements that increase 

his pain and indicated that the restrictions he placed on the Claimant involved using both of his 

arms.  Dr. Abrahamsen indicated that if the Claimant were only lifting with one arm that the 

restriction would be reduced to 10 pounds floor to waist and 5 pounds overhead. 

7. With reference to the left shoulder injury, the Claimant began treating with Dr. 

Brian Maiocco on February 13, 2009.  An MRI showed a labral tear and a partial rotator cuff tear 

for which he had surgery in March 2009, and subsequently required a revision surgery in 

November 2009.  After completing therapy, the Claimant was placed at MMI on June 1, 2010, 

with an 8% impairment rating and permanent restrictions of no pushing, pulling, crawling, 

stooping, carrying, lifting floor to waist or above waist, or reaching overhead, and no lifting 

more than 15 pounds.  Dr. Maiocco also restricted the Claimant against doing any activity that 

causes an increase in his pain, essentially limiting his use to tolerance.  

8. The Claimant underwent an IME for the right upper extremity with Dr. Brian 
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Williams, an orthopedic surgeon who specializes in hand and upper extremities, on August 24, 

2009.  Dr. Williams testified that he would restrict the Claimant from repetitive movement, 

occasionally lifting 10 to 15 pounds from floor to waist and 5 to 10 pounds maximum from waist 

and above, but to try and preserve the shoulder as much as possible since continued use will 

cause continued deterioration.  However, Dr. Williams clarified that if the Claimant was only 

using one arm, he could only lift less than 10 pounds and that he should avoid any specific 

motion that caused him an increase in pain.   

9. The Employer/Carrier engaged the services of Rehabilitation Counseling 

Associates to perform reemployment services for the Claimant.  John Orphanidys and his staff 

met with the Claimant on March 3, 2010, to explain their services which were designed to assist 

him in returning to work.  Mr. Orphanidys testified that over the next six months, his office 

worked to provide the Claimant with assistance in finding suitable employment including 

counseling sessions and providing him with job leads.  Mr. Orphanidys testified that the 

Claimant was concerned about losing his Social Security Disability benefits if he began working.

The Claimant testified that he only made one call to see if employment was available and that he 

was not really interested in any of the job leads provided to him.  In his deposition, the Claimant 

testified that while he has applied for several jobs on his own that was not able to remember any 

job that he had applied for that was hiring. The Claimant has not been offered any jobs. 

10. On February 9, 2011, Anthony Imperiale performed a vocational reemployment 

assessment on behalf of the Employer/Carrier.  Mr. Imperiale testified that the Claimant had 

transferable skills from working in maintenance, especially from his work as a supervisor.  Mr. 

Imperiale testified that he thought that the Claimant was capable of performing a number of the 

jobs that had been provided to him by Rehabilitation Counseling Associates, as well as other jobs 
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suggested to him at the Final Hearing. 

11. The Claimant underwent a vocational evaluation with Steven Cooley.  Mr. Cooley 

opined that the significant vocational handicaps the Claimant suffers as a result of the injuries 

have caused him to be totally disabled and unable to obtain even sedentary employment within a 

50-mile radius of his home.  Mr. Cooley testified that the Claimant does not have transferable 

skills from his maintenance work history that actually apply to the potential jobs found for him 

by Rehabilitation Counseling Associates.  Mr. Cooley testified that given the most recent 

restrictions placed on the Claimant by Dr. Abrahamsen and Dr. Maiocco that he is not capable of 

engaging in light or sedentary employment pursuant to the definitions given in the Dictionary of 

Occupational Titles.

12. Under Fla. Stat. §440.15(1), if the Employee does not meet the requirements of 

Subsection (b), he has the burden of establishing that he is unable to engage in at least sedentary 

employment within a fifty (50) mile radius of his residence due to his physical limitations.  The 

recent case of Nancy Blake v. Marck & Company, Inc., 43 So. 3d, 882 (Fla. 1st DCA 2010), 

outlined that in a case such as this, the Claimant must prove entitlement to permanent and total 

benefits by presenting evidence of either: 1) not having a permanent medical capacity to engage 

in sedentary work within a fifty (50) mile radius of his residence due to physical limitation, or 2) 

that the permanent restrictions coupled with an exhaustive and unsuccessful job search 

established he was unable to performed sedentary work, or 3) that the permanent restrictions, 

while not totally disabling alone, preclude the Claimant from engaging in at least sedentary 

employment when combined with vocational factors.   

13. There is no medical evidence that the Claimant cannot work at all from a medical 

standpoint, but the physicians have placed significant restrictions on his activities.  While it is 
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clear that the Claimant has not done a lengthy or exhaustive job search, it is also clear that that is 

no longer required.  The Employer/Carrier attempted to assist the Claimant in his return to work 

efforts by engaging Rehabilitation specialists, but it was done during a period that made the 

Claimant’s participation totally voluntary.  The Claimant did not avail himself of this assistance, 

but I find that he was justified in his failure to do so.  Given the significant restrictions placed on 

the Claimant’s activities by his treating physicians, the uncontroverted testimony is that he 

cannot engage in the full range of sedentary activities pursuant to the DOT definitions.  The 

physicians have indicated that the Claimant should not engage in any activities that cause an 

increase in his pain level.  The physicians have also testified that continued and repetitive use of 

the Claimant’s upper extremities will cause the continued deterioration of his shoulders and that 

no additional surgery will assist him, short of a reverse shoulder replacement, that should not be 

done, due to his young age. 

14. I have had the opportunity to observe the Claimant during the lengthy Final 

Hearing.  He made no physical attempt to impress me with his difficulties, other than a normal 

guarding of both shoulders.  I find that the Claimant was a credible and straight forward witness 

in his own behalf and that his hesitation to attempt potential jobs that could lead to a further 

deterioration of his condition was logical.  I accept the testimony of Steven Cooley that the 

Claimant does not have actual transferable job skills that would lead to future employment.  I 

find that the Claimant has permanent work-based physical restrictions that, while not alone 

totally disabling, preclude Claimant from engaging in at least sedentary employment when 

combined with vocational factors.  As such, I find that the Claimant has established that he is 

entitled to permanent total disability. 

15. The Claimant has asserted a PTD date of September 21, 2010, but I can find 
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nothing that occurred on that date.  In reviewing the restrictions placed on him by Dr. Maioco, I 

find that he changed the Claimant’s restrictions as of his examination on September 23, 2010.  

Dr. Maioco had placed the Claimant at MMI on June 1, 2010, with an 8% permanent impairment 

rating.  On that date he filled out a report indicating that the Claimant’s restrictions were no 

lifting more than 15 pounds overhead.  When the Claimant was evaluated by Dr. Maioco on 

September 23, 2010, his restrictions were clarified  to include no carrying, no lifting floor to 

waist, and lifting waist to overhead, and no reaching overhead over 15 pounds.  Based on the 

testimony of Mr. Cooley it is the combination of all of these restrictions, combined with the 

restrictions of Dr. Abrahamsen, that make the Claimant unable to do engage in at least sedentary 

employement.  As such, I find that the Claimant has established that he is permanently totally 

disabled as of September 23, 2010, pursuant to Dr. Maioco’s permanent restrictions.  

16. The Employer/Carrier has asserted apportionment, but has failed to establish this 

defense. The Employer/Carrier is entitled to take an offset for the Social Security Disability 

benefits that the Claimant is currently receiving.  Jurisdiction is reserved on the amounts if the 

parties are unable to agree.  

17.   Since the Claimant has prevailed he is entitled to reimbursement of the taxable 

costs of these proceedings.  Jurisdiction is reserved on the amounts if the parties are unable to 

agree. 

18 Since the Claimant has prevailed after hiring an attorney and securing the benefits 

herein his attorney is entitled to be paid a reasonable fee at the Employer/Carrier’s expense.  

Jurisdiction is reserved on the amount if the parties are unable to agree. 

WHEREFORE, it is hereby ORDERED and ADJUDGED: 
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1. The Employer/Carrier shall pay to the Claimant permanent total disability 

benefits from September 23, 2010, and continuing, for so long as he remains 

permanently totally disabled and statutorily entitled to same. 

2. The Employer/Carrier is entitled to offset the Social Security Disability 

benefits that the Claimant is receiving.  Jurisdiction is reserved on the exact 

amounts if the parties are unable to agree. 

3. The Employer/Carrier shall reimburse the taxable costs of these proceedings.

Jurisdiction is reserved on the amounts if the parties are unable to agree. 

4. The Employer/Carrier shall pay to the Claimant’s attorney a reasonable fee for 

securing the benefits herein. Jurisdiction is reserved on the amount if the 

parties are unable to agree.  

DONE AND ORDERED IN CHAMBERS AND ELECTRONICALY MAILED this 

15th day of March, 2012, in St. Petersburg, Pinellas County, Florida. 

       
Donna S. Remsnyder 
Judge of Compensation Claims 

Jason L. Fox, Esquire 
JayFoxEsq@AOL.COM; 
Fay@carlsonmeissner.com 

Robert P. Byelick, Esquire 
rbyelick@abbeyadams.com 


